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Presentation Notes
A recent decision of the English Court of Appeal has highlighted the tensions between the rights of individual women to be compensated for past inequality of pay and the wider concerns of a trade union within the process of collective bargaining. This decision – of GMB v Allen – is set against a background of growing concern in the public sector about the need to modernise and to eradicate past inequality of pay but at the same time to do so in the context of very limited funding. The decision of the Court of Appeal concludes that while it is legitimate for unions to prioritise their aims in the process of bargaining but that in this particular case they was in which they sought to do so amounted to sex discrimination.
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«1997 — Single Status Agreement between local
authority employers and unions

*History of gendered pay inequality between groups of
public sector employees — clerical and manual

sIntroduction of single spine pay scale — use of non-
discriminatory job evaluation schemes
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In 1997 a national agreement was reached between the trade unions and local authorities referred to as the Single Status Agreement. It was intended to harmonise the pay of two groups of workers within the councils – manual and clerical. 



Previously these groups of workers had been regulated by means of separate collective agreements. Historically, there had been significant gender segregation between these distinct groups of workers and over time pay inequalities had been allowed to develop. 



The intention of the Single Status Agreement was to integrate all of these separate categories of workers into a single spine pay scale. This was to be achieved by means of non-discriminatory job evaluation schemes. 
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National agreement but local bargaining

Limited funding

*Need to prioritise —
» Past inequality — back-pay for the women
 Single spine pay deal — winners and losers — protect the losers
* Future pay and job security — maximise funding and security
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The original Single Status Agreement was a national agreement but the intention was that the detailed implementation of the single spine pay scale would be achieved by means of local negotiation. The dispute in GMB v Allen arose out of the local negotiations between the Union (GMB) and a north of England local authority – Middlesborough Borough Council. Following the lengthy process of job evaluation and negotiation, an agreement was finally reached between the Council and the GMB which was to come into effect on 1 April 2005.



As ever, the background to the negotiations were one of limited funding. The Union was faced with the difficulty of trying to reach agreement which would incorporate several potentially conflicting groups of workers with different concerns and demands. Thus in their negotiations they needed to prioritise.



The background to the agreement was one of inequality of pay between men and women and therefore there were many women who had previously been underpaid and who were now entitled to back-payments.



 By moving to a single spine pay scale, which was aimed at removing past inequity, it was recognised that while there would be winners (mostly women) there would also be losers (mostly men). The Union, was concerned to protect the losers.



The council had limited funding available to meet the various demands and so the Union was also concerned to maximise the money which would be available for future pay for all workers on the new single spine. They were additionally concerned that if they pushed the Council too far the outcome might be job losses and so they were further concerned to maximise job security.



In the end, they reached a policy decision whereby they prioritised these different concerns and elected to place protection of ‘losers’, maximisation of future pay and job security above the settlement of back pay entitlements to the women.
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The use of proportionate means in the attainment of a
legitimate aim
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The starting point for the tribunal was that the policy adopted by the Union constituted indirect indiscrimination in that it had a disproportionate detrimental impact on women. Indirect discrimination can however by justified and the test adopted by the courts for justification is to consider whether there has been the use of proportionate means in pursuit of a legitimate aim.
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A legitimate aim?
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“The end goal was to achieve single status
... en route to the end goal, the aims were to avoid
privatisations, avoid job losses, avoid cuts in hours,
avold or minimise ‘losers’ and in so far as losers were
Inevitable to get the best possible pay protection.
Those aims are all legitimate ...”
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The employment tribunal looked first at whether or not there was a legitimate aim – they concluded that there was. The desire of the union to protect jobs and to protect those who would lose out in the process of moving to an integrated pay scale were legitimate aims.
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Failure to protect equal pay claimants — did not
pursue back pay claims at an early stage

Deliberately omitted to give advice about back pay
and refused to support litigation

‘Rushed headlong’ into an ill-considered back pay
deal

Failed to give claimants a fully informed choice about
their options — no assessment of litigation risk —
manipulation of ‘relatively unsophisticated claimants’
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But they then went on to conclude that the means used in order to achieve these aims were not proportionate and so the Union’s justification attempt failed. 



The employment tribunal considered that the Union had failed to adopt proportionate means in a number of ways – 



They failed to protect equal pay claimants. In particular they failed to pursue claims for back dated pay. 

They adopted a policy whereby they deliberately omitted to give advice about back pay to female workers. They refused to support any women who wished to pursue individual litigation. 

The council – predictably – had given a very bleak picture of their financial position and the tribunal found that the Union had been too quick to accept the council’s plea of poverty. They had rushed headlong into a poor deal in respect of back pay for the women.

Finally, not only had the Union failed to pursue or support individual claims for back pay, they had further failed to give the women concerned a fully informed choice about their options. The view of the Union was that the women had been willing to accept what was on offer for the greater good, but the evidence made it clear that the women had not been given the information they would have needed in order to make a fully informed decision. In particular there had been no assessment of litigation risk.



The decision of the Employment Tribunal therefore was that the Union had applied a policy which had a significant detrimental impact on women and that they had failed to justify this – while the Union had been pursuing legitimate aims they had not done so by proportionate means.
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GMB v Allen — Court of Appeal

What did the Union do?

It prioritised future pay, job security and
protection for ‘losers’ over back pay for women



Presenter
Presentation Notes
This decision of the ET was appealed to the EAT which found that they had justified their policy but it was then further appealed to the Court of Appeal. To summarise, the Court focused on 4 questions.



1. What had the Union done? Did it amount to a policy or practice which might constitute indirect discrimination in terms of the UK legislation. They concluded that their policy of prioritising – of compiling their wish list for negotiation with the council – was potentially indirect discrimination.
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GMB v Allen — Court of Appeal

Why was this indirectly discriminatory?

It was to the detriment of a substantially greater
group of women
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GMB v Allen — Court of Appeal

Did they have a legitimate aim?

‘to seek to achieve single status, avoid job
losses, avolid or minimise ‘losers’ and maximise
pay protection are all legitimate aims’




University
& of Glasgow

GMB v Allen — Court of Appeal

Did they use proportionate means?

‘the tactics of manipulation and mis-selling
employed by the Union to achieve their aims
were not proportionate means’
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Although there was no evidence to suggest that the Union had directly discriminated by treating women per se less favourably than men – their 
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“When [trade unions] seek to achieve legitimate aims
by proportionate means, they have nothing to fear.”

Lord Justice Maurice Kay
GMB v Allen [2008] IRLR 690
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A frightening decision for trade unions. But the Court of Appeal tried to provide some reassurance by emphasising that the process of prioritisation in itself was not the problem. In this particular case, however, the circumstances were seen as being extreme and the actions of the union particularly reprehensible.



Even with this measure of reassurance from the Court of Appeal, the decision has caused considerable panic within the unions and more generally within the public sector where there is much ongoing effort to move towards more integrated systems of pay and regulation. Even if we accept here that the circumstances were extreme, the case and many of the points which arise from it raise issues of much wider significance within equal pay. 
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Wider implications

Collective bargaining and individual litigation?
. UK legislation focuses on individual

o Limited collective involvement
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Equal pay in the UK has traditionally been an issue for individuals. The Equal Pay Act has been in force for more than 30 years but nonetheless a significant pay gap persists – stubbornly stuck at about 17%. What has changed considerably in recent years is the number of individual complaints of unequal pay being made. In 2006-07 there were almost 45,000 complaints to employment tribunals – up from 8229 in 2004 – 05. This high level of individual complaints poses a very significant practical problem for the tribunal system, aside from the many other deficiencies of such and individual complaints-based model.



The Equal Pay Act makes no specific provision for the attainment of equal pay through collective bargaining. Traditionally equal pay has not been regarded as a matter of central concern for trade unions. Despite the relatively low levels of unionisation within the UK currently, the development of single spine within the public sector and the focus on collective bargaining was perceived as a positive and welcome development of a new aspect in the fight for equal pay.



This decision has highlighted worrying tensions between the rights of the individual and the Union’s pursuit of the common good. The Union had a policy of not supporting individual litigation – it would delay the process, it would antagonise the council – they did not want to rock the boat. All of this might be understandable but what was also made clear from the case was that these were, as the court said, ‘relatively unsophisticated litigants’. These low paid female victims of past unequal pay were neither supported by their union as individual litigants but nor were they protected within the secure community of the Union.
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Wider implications
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Mainstreaming and Compromise?

. Persistence of pay gap
. Move towards mainstreaming and integration
. At expense of equal pay compensation
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The failings of an individual complaints-based model have also been criticised to the extent that at best what it achieves is individual remedies for individual women. It does little to change the systemic inequalities which persist. And so in recent years there has been much focus in the UK and Europe on mainstreaming, positive duties and a more proactive approach. 
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Wider implications

Ends and Means?

. Does the end justify the means?
. Is equal pay a priority?
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